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combined with the hearing on confirma-
tion of the plan.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 25565; Pub. L.
98-353, title I, §118, July 10, 1984, 98 Stat. 344;
Pub. L. 99-554, title II, §203, Oct. 27, 1986, 100
Stat. 3097; Pub. L. 103-394, title I, §104(a), Oct. 22,
1994, 108 Stat. 4108.)

HISTORICAL AND REVISION NOTES
SENATE REPORT NO. 95-989

Section 105 is derived from section 2a (15) of present
law [section 11(a)(15) of former title 11], with two
changes. First, the limitation on the power of a bank-
ruptcy judge (the power to enjoin a court being re-
served to the district judge) is removed as inconsistent
with the increased powers and jurisdiction of the new
bankruptcy court. Second, the bankruptcy judge is pro-
hibited from appointing a receiver in a case under title
11 under any circumstances. The bankruptcy code has
ample provision for the appointment of a trustee when
needed. Appointment of a receiver would simply cir-
cumvent the established procedures.

This section is also an authorization, as required
under 28 U.S.C. 2283, for a court of the United States to
stay the action of a State court. As such, Toucey v. New
York Life Insurance Company, 314 U.S. 118 (1941), is over-
ruled.

REFERENCES IN TEXT

The Federal Rules of Bankruptcy Procedure, referred
to in subsec. (d)(2), are set out in the Appendix to this
title.

AMENDMENTS

1994—Subsec. (d). Pub. L. 103-394 added subsec. (d).

1986—Subsec. (a). Pub. L. 99-554 inserted at end ‘‘No
provision of this title providing for the raising of an
issue by a party in interest shall be construed to pre-
clude the court from, sua sponte, taking any action or
making any determination necessary or appropriate to
enforce or implement court orders or rules, or to pre-
vent an abuse of process.”

1984—Subsecs. (a), (b). Pub. L. 98-353, §118(1), struck
out ‘“‘bankruptcy’’ before ‘‘court’.

Subsec. (¢). Pub. L. 98-353, §118(2), added subsec. (c).

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Effective date and applicability of amendment by
Pub. L. 99-554 dependent upon the judicial district in-
volved, see section 302(d), (e) of Pub. L. 99-554, set out
as a note under section 581 of Title 28, Judiciary and
Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective July 10, 1984,
see section 122(a) of Pub. L. 98-353, set out as an Effec-
tive Date note under section 151 of Title 28, Judiciary
and Judicial Procedure.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 106 of this title.
§106. Waiver of sovereign immunity

(a) Notwithstanding an assertion of sovereign
immunity, sovereign immunity is abrogated as
to a governmental unit to the extent set forth in
this section with respect to the following:

(1) Sections 105, 106, 107, 108, 303, 346, 362, 363,

364, 365, 366, 502, 503, 505, 506, 510, 522, 523, 524,
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525, 542, 543, 544, 545, 546, 547, 548, 549, 550, 551,
552, bb3, 722, 724, 726, 728, 744, 749, 764, 901, 922,
926, 928, 929, 944, 1107, 1141, 1142, 1143, 1146, 1201,
1203, 1205, 1206, 1227, 1231, 1301, 1303, 1305, and
1327 of this title.

(2) The court may hear and determine any
issue arising with respect to the application of
such sections to governmental units.

(3) The court may issue against a govern-
mental unit an order, process, or judgment
under such sections or the Federal Rules of
Bankruptcy Procedure, including an order or
judgment awarding a money recovery, but not
including an award of punitive damages. Such
order or judgment for costs or fees under this
title or the Federal Rules of Bankruptcy Pro-
cedure against any governmental unit shall be
consistent with the provisions and limitations
of section 2412(d)(2)(A) of title 28.

(4) The enforcement of any such order, proc-
ess, or judgment against any governmental
unit shall be consistent with appropriate non-
bankruptcy law applicable to such govern-
mental unit and, in the case of a money judg-
ment against the United States, shall be paid
as if it is a judgment rendered by a district
court of the United States.

(5) Nothing in this section shall create any
substantive claim for relief or cause of action
not otherwise existing under this title, the
Federal Rules of Bankruptcy Procedure, or
nonbankruptcy law.

(b) A governmental unit that has filed a proof
of claim in the case is deemed to have waived
sovereign immunity with respect to a claim
against such governmental unit that is property
of the estate and that arose out of the same
transaction or occurrence out of which the
claim of such governmental unit arose.

(c) Notwithstanding any assertion of sovereign
immunity by a governmental unit, there shall
be offset against a claim or interest of a govern-
mental unit any claim against such govern-
mental unit that is property of the estate.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2555; Pub. L.
103-394, title I, §113, Oct. 22, 1994, 108 Stat. 4117.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 106(c) relating to sovereign immunity is new.
The provision indicates that the use of the term ‘‘credi-
tor,” ‘“‘entity,” or ‘‘governmental unit’ in title 11 ap-
plies to governmental units notwithstanding any asser-
tion of sovereign immunity and that an order of the
court binds governmental units. The provision is in-
cluded to comply with the requirement in case law that
an express waiver of sovereign immunity is required in
order to be effective. Section 106(c) codifies In re
Gwilliam, 519 F.2d 407 (9th Cir., 1975), and In re Dolard,
519 F.2d 282 (9th Cir., 1975), permitting the bankruptcy
court to determine the amount and dischargeability of
tax liabilities owing by the debtor or the estate prior
to or during a bankruptcy case whether or not the gov-
ernmental unit to which such taxes are owed files a
proof of claim. Except as provided in sections 106(a) and
(b), subsection (c¢) is not limited to those issues, but
permits the bankruptcy court to bind governmental
units on other matters as well. For example, section
106(c) permits a trustee or debtor in possession to as-
sert avoiding powers under title 11 against a govern-
mental unit; contrary language in the House report to
H.R. 8200 is thereby overruled.
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Section 106 provides for a limited waiver of sovereign
immunity in bankruptcy cases. Though Congress has
the power to waive sovereign immunity for the Federal
government completely in bankruptcy cases, the policy
followed here is designed to achieve approximately the
same result that would prevail outside of bankruptcy.
Congress does not, however, have the power to waive
sovereign immunity completely with respect to claims
of a bankrupt estate against a State, though it may ex-
ercise its bankruptcy power through the supremacy
clause to prevent or prohibit State action that is con-
trary to bankruptcy policy.

There is, however, a limited change from the result
that would prevail in the absence of bankruptcy; the
change is two-fold and is within Congress’ power vis-a-
vis both the Federal Government and the States. First,
the filing of a proof of claim against the estate by a
governmental unit is a waiver by that governmental
unit of sovereign immunity with respect to compulsory
counterclaims, as defined in the Federal Rules of Civil
Procedure [title 28, appendix], that is, counterclaims
arising out of the same transaction or occurrence. The
governmental unit cannot receive a distribution from
the estate without subjecting itself to any liability it
has to the estate within the confines of a compulsory
counterclaim rule. Any other result would be one-sided.
The counterclaim by the estate against the govern-
mental unit is without limit.

Second, the estate may offset against the allowed
claim of a governmental unit, up to the amount of the
governmental unit’s claim, any claim that the debtor,
and thus the estate, has against the governmental unit,
without regard to whether the estate’s claim arose out
of the same transaction or occurrence as the govern-
ment’s claim. Under this provision, the setoff per-
mitted is only to the extent of the governmental unit’s
claim. No affirmative recovery is permitted. Sub-
section (a) governs affirmative recovery.

Though this subsection creates a partial waiver of
immunity when the governmental unit files a proof of
claim, it does not waive immunity if the debtor or
trustee, and not the governmental unit, files proof of a
governmental unit’s claim under proposed 11 U.S.C.
501(c).

This section does not confer sovereign immunity on
any governmental unit that does not already have im-
munity. It simply recognizes any immunity that exists
and prescribes the proper treatment of claims by and
against that sovereign.

REFERENCES IN TEXT

The Federal Rules of Bankruptcy Procedure, referred
to in subsec. (a)(3), (b), are set out in the Appendix to
this title.

AMENDMENTS

1994—Pub. L. 103-394 amended section generally. Prior
to amendment, section read as follows:

‘“(a) A governmental unit is deemed to have waived
sovereign immunity with respect to any claim against
such governmental unit that is property of the estate
and that arose out of the same transaction or occur-
rence out of which such governmental unit’s claim
arose.

“‘(b) There shall be offset against an allowed claim or
interest of a governmental unit any claim against such
governmental unit that is property of the estate.

‘“‘(c) Except as provided in subsections (a) and (b) of
this section and notwithstanding any assertion of sov-
ereign immunity—

‘(1) a provision of this title that contains ‘credi-
tor’, ‘entity’, or ‘governmental unit’ applies to gov-
ernmental units; and

‘(2) a determination by the court of an issue aris-
ing under such a provision binds governmental
units.”

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and applicable with respect to cases commenced under
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this title before, on, and after Oct. 22, 1994, see section
702(a), (b)(2)(B) of Pub. L. 103-394, set out as a note
under section 101 of this title.

§107. Public access to papers

(a) Except as provided in subsection (b) of this
section, a paper filed in a case under this title
and the dockets of a bankruptcy court are pub-
lic records and open to examination by an entity
at reasonable times without charge.

(b) On request of a party in interest, the bank-
ruptcy court shall, and on the bankruptcy
court’s own motion, the bankruptcy court
may—

(1) protect an entity with respect to a trade
secret or confidential research, development,
or commercial information; or

(2) protect a person with respect to scandal-
ous or defamatory matter contained in a paper
filed in a case under this title.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2556.)
HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Subsection (a) of this section makes all papers filed
in a bankruptcy case and the dockets of the bank-
ruptcy court public and open to examination at reason-
able times without charge. ‘‘Docket’” includes the
claims docket, the proceedings docket, and all papers
filed in a case.

Subsection (b) permits the court, on its own motion,
and requires the court, on the request of a party in in-
terest, to protect trade secrets, confidential research,
development, or commercial information, and to pro-
tect persons against scandalous or defamatory matter.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 106 of this title.

§ 108. Extension of time

(a) If applicable nonbankruptcy law, an order
entered in a nonbankruptcy proceeding, or an
agreement fixes a period within which the debt-
or may commence an action, and such period
has not expired before the date of the filing of
the petition, the trustee may commence such
action only before the later of—

(1) the end of such period, including any sus-
pension of such period occurring on or after
the commencement of the case; or

(2) two years after the order for relief.

(b) Except as provided in subsection (a) of this
section, if applicable nonbankruptcy law, an
order entered in a nonbankruptcy proceeding, or
an agreement fixes a period within which the
debtor or an individual protected under section
1201 or 1301 of this title may file any pleading,
demand, notice, or proof of claim or loss, cure a
default, or perform any other similar act, and
such period has not expired before the date of
the filing of the petition, the trustee may only
file, cure, or perform, as the case may be, before
the later of—

(1) the end of such period, including any sus-
pension of such period occurring on or after
the commencement of the case; or

(2) 60 days after the order for relief.

(c) Except as provided in section 524 of this
title, if applicable nonbankruptcy law, an order
entered in a nonbankruptcy proceeding, or an



